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YU, J—This case presents the question of whether article 1, section 10! of
the Washington Constitution requires the court to apply the Ishikawa factors when
a former juvenile offender has satisfied the statutory requirements of former RCW
13.50.050 (2011) to seal his or her juvenile court record. See Seattle Times Co. v.
Ishikawa, 97 Wn.2d 30, 37-39, 640 P.2d 716 (1982). Based on experience and
logic, we affirm the juvenile court’s holding that it does not. See State v. Chen, 178
Wn.2d 350, 356, 309 P.3d 410 (2013); State v. Sublett, 176 Wn.2d 58, 73,292 P.3d

715 (2012) (C. Johnson, J., lead opinion); id. at 94 (Madsen, C.J., concurring).

“Jystice in all cases shall be administered openly, and without unnecessary delay.”
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Because it is undisputed that S.J.C. met all the statutory requirements, we affirm
the juvenile court’s order sealing his juvenile court record.
FACTS AND PROCEDURAL HISTORY

In January 2008, S.J.C. pleaded guilty to two counts of fourth degree assault
with sexual motivation for offenses he committed at age 13. At S.J.C.’s disposition
hearing in February 2008, the juvenile court ordered two years of community
supervision and imposed other conditions such as regular school attendance, sexual
deviancy treatment, and payment of a victim penalty assessment.

After completing all of his conditions, in December 2011, S.J.C. moved to
vacate his adjudication and seal his juvenile record under former RCW 13.50.050.
Under the statute, “[t]he official juvenile court file of any alleged or proven
juvenile offender shall be open to public inspection, unless sealed pursuant to
subsection (12) of this section.” Former RCW 13.50.050(2). The relevant portion
of subsection (12) provided:

(b)  The court shall not grant any motion to seal records for

class B, C, gross misdemeanor and misdemeanor offenses and
diversions made under subsection (11) of this section unless:

(i)  Since the date of last release from confinement, including
full-time residential treatment, if any, entry of disposition, or
completion of the diversion agreement, the person has spent two
consecutive years in the community without being convicted of any
offense or crime;

(ii)  No proceeding is pending against the moving party
seeking the conviction of a juvenile offense or a criminal offense;
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(iii) No proceeding is pending seeking the formation of a
diversion agreement with that person;

(iv) The person is no longer required to register as a sex
offender under RCW 9A.44.130 or has been relieved of the duty to
register under RCW 9A.44.143 if the person was convicted of a sex
offense; and

(v)  Full restitution has been paid.

Id.

The State opposed the motion, conceding that S.J.C. met the statutory
requirements but arguing that article I, section 10 also required S.J.C. to show that
sealing was justified under an Ishikawa analysis. The juvenile court granted
S.J.C.’s motion and held that Ishikawa did not apply. We accepted direct review.

ISSUE

When sealing juvenile court records pursuant to former RCW 13.50.050,
does article I, section 10 require the juvenile court to conduct an Ishikawa analysis
in addition to finding the statutory requirements are met?

ANALYSIS

Whether an Ishikawa analysis is necessary depends on whether article I,
section 10 applies to the statutory sealing of juvenile court records. Whether article
I, section 10 applies depends on application of the experience and logic test. In re
Det. of Morgan, 180 Wn.2d 312, 325, 330 P.3d 774 (2014). Neither experience nor
logic indicates that article I, section 10 applies when sealing juvenile court records

pursuant to a specific statutory provision.
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A. A brief history of juvenile justice

We must first take into account the history of juvenile justice. We do not
presume to set forth an authoritative historical treatise, but a brief discussion is
needed to provide context for our analysis of the issue presented. This discussion
reveals a centuries-old effort to balance the competing concerns where a juvenile is
viewed as needing reformation and rehabilitation, but is not appropriately
subjected to adult criminal proceedings and punishments. To balance these unique
concerns, the law has constructed a constitutional wall around juveniles,
maintaining its integrity through a continuous process of refining its contours and
repairing its cracks.

Within the English common law tradition, juvenile law did not begin to take
shape until juveniles began to be viewed as a distinct class of individuals, rather
than chattels incident to adult domestic relations or as simply members of the
general population. Prior to the 1600s, juveniles were not viewed as having an
identity separate from their parents until they were between five and seven years
old. THOMAS J. BERNARD, THE CYCLE OF JUVENILE JUSTICE 50-52 (1992). Between
1600 and 1800, the basic contours of the modern concept of juvenility solidified—
the juvenile is a “potential adult” but not yet fully formed. Id. at 52, 54.

Some early examples of juvenile-specific law may be found in the English

Chancery Courts. In cases of orphaned juveniles with inherited estates, the
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Chancery Court would exercise equitable authority to manage both the person and
the estate of the juvenile in the name of the sovereign. Id. at 69; Weber v. Doust, 84
Wash. 330, 333, 146 P. 623 (1915). Following the Revolutionary War, sovereignty
shifted from the crown to the people, but the idea that the sovereign had inherent
equitable authority over the persons and estates of juveniles continued. Weber, 84
Wash. at 333. This authority was justified by the belief that “‘it is indispensably
necessary to protect the persons and preserve the property of those who are unable
to protect and take care of themselves.’” Julian W. Mack, The Juvenile Court, 23
HARv. L. REV. 104, 105 (1909) (quoting Cowles v. Cowles, 3 Gilman 435 (1846)).
While orphaned juveniles with substantial property interests were thus given
special attention, juveniles charged with criminal offenses were tried in ordinary
criminal courts. The age of the offender, however, was still a relevant factor in
both law and fact. Under English common law, juveniles under seven years old
were legally incapable of committing a crime; there was a rebuttable presumption
that those between 7 and 14 years old were not crifninally responsible and a
rebuttable presumption that those between 14 and 21 years old were. BERNARD,
supra, at 29 (citing 4 WILLIAM BLACKSTONE, COMMENTARIES *23). Moreover,
prosecutors, juries, and judges were sometimes reluctant to apply the letter of the
law to juvenile offenders and sought to mitigate the harshness of adult criminal

justice with charging, conviction, and sentencing decisions. Id. at 35, 61; ANTHONY
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M. PLATT, THE CHILD SAVERS 186 (1969). The options were often extreme—either
release the juvenile and risk the possibility that the juvenile will recidivate due to
the lack of meaningful consequences, or confine the juvenile to the penitentiary
with adult offenders and risk the possibility that the juvenile will be trained and
encouraged to become an adult criminal due to the influence of fellow prisoners.
BERNARD, supra, at 34-35, 61, 63.

Beginning in the 19th century, many jurisdictions sought to create other
options. In an effort to separate juvenile offenders from the corrupting influence of
adult criminals, some states provided that juveniles charged with crimes could be
tried on a separate docket from adult criminal cases. PLATT, supra, at 9. Some
states also established separate institutions for juveniles who were found to have
violated the criminal laws or were expected to do so if not institutionalized and
reformed, so the juvenile might be “snatched from a course which must have ended
in confirmed depravity.” Ex Parte Crouse, 4 Whart. 9, 11 (Pa. 1839); see LAWS OF
1891, ch. 103, §§ 1-2, at 195-96; In re Habeas Corpus of Mason, 3 Wash. 609,
612-13, 28 P. 1025 (1892). Such institutionalization was sometimes held
unconstitutional as depriving juveniles of their liberty without due process of law,
People v. Turner, 55 111, 280, 287-88 (1870), but carefully drafted legislation that
consciously avoided the approach of the criminal law was held to remedy the

problem, In re Petition of Ferrier, 103 1ll. 367, 370-71 (1882). The intention,
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though not always the actual practice, was to protect the interests of all juveniles
and not merely those with large estates as the Chancery Courts did.

The combination of separate trials and separate institutions led quite
naturally to the formal establishment of separate court divisions devoted entirely to
juvenile issues. Washington first adopted this approach in 1905. LAWS OF 1905, ch.
18. Matters on the juvenile calendar included juveniles charged with violating
criminal laws and juveniles facing a range of significant social, economic, and
familial problems. Id. § 1. The juvenile court’s broad scope was based on the belief
that most juvenile offenders have more in common with a dependent or neglected
child than with an adult criminal. Id. § 12; Mack, supra, at 107.

Washington juvenile court legislation was revisited and modified several
times over the next few years, culminating in comprehensive juvenile court
legislation enacted in 1913. The 1913 laws solidified the distinction between a
juvenile “dependent” and a juvenile “delinquent.” LAWS OF 1913, ch. 160, § 1.
“Dependent” juveniles suffered from social, economic, and familial problems,
while juveniles who violated state and local criminal laws were designated as
“delinquents.” Id. The juvenile court judge had the discretion to transfer the case of
a juvenile delinquent to the ordinary criminal court. Id. § 12. So long as the
juvenile court retained the case, however, “[a]n order of court adjudging a child

dependent or delinquent under the provisions of this act shall in no case be deemed
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a conviction of crime.” Id. § 10. This court obsefved that the juvenile court is not
intended “to restrain criminals to the end that society may be protected and the
criminal perchance reformed,; it is to prevent the making of criminals.” In re
Delinquency of Lundy, 82 Wash. 148, 151, 143 P. 885 (1914), disagreed with on
other grounds by In re Carson, 84 Wn.2d 969, 971-72, 530 P.2d 331 (1975).

After these early legislative efforts, there were few significant changes to the
juvenile justice system until the mid-1970s. In 1977, the legislature undertook a
major overhaul of the juvenile justice statutes, providing much more specific and
delineated substantive and procedural guidelines for juvenile courts. LAWS OF
1977, 1st Ex. Sess., ch. 291. The law was divided into four sections, two of which
are relevant here: provisions relating to juvenile courts and records generally, id.
§§ 1-15, and provisions specific to juveniles who had violated criminal laws, id.

§8§ 55-81. The latter set of provisions constitutes the Juvenile Justice Act of 1977
(JJA), id. § 55(1), and the juveniles adjudicated under its authority were termed
“juvenile offenders,” id. § 56(11).

The legislature described its intent in enacting the JJA as twofold: to
establish “a system capable of having primary responsibility for, being accountable
for, and responding to the needs of youthful offenders” while ensuring that
juveniles will “be held accountable for their offenses.” Id. § 55(2). With the JJA,

“the legislature has changed the philosophy and methodology of addressing the
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personal and societal problems of juvenile offenders, but it has not converted the
procedure into a criminal offense atmosphere totally comparable to an adult
criminal offense scenario.” State v. Lawley, 91 Wn.2d 654, 659, 591 P.2d 772
(1979). That remains true following further legislative refinements since the JJA
was first enacted. State v. Chavez, 163 Wn.2d 262, 267-68, 180 P.3d 1250 (2008).

The history of juvenile justice is a history of bringing together long-standing
tenets of common law with continuously evolving notions of criminology and the
nature of juvenile development. While further developments will undoubtedly
occur, the current contours of Washington’s juvenile justice system today reflect
over a century of our Jawmakers’ best efforts to carefully balance the interests at
stake in the context of juvenile justice. These efforts have built a constitutional
wall around juvenile justice; and while the dimensions of this wall have changed,
its structural integrity has not.

B.  Juvenile court records that meet statutory sealing requirements have not
historically been open to the press and the general public

To determine whether experience supports the application of article I,
section 10 (and thus the Ishikawa factors) to statutory motions to seal juvenile
records, we must determine “‘“whether the place and process have historically
been open to the press and general public.””” Morgan, 180 Wn.2d at 325 (quoting
Sublett, 176 Wn.2d at 73 (quoting Press-Enter. Co. v. Superior Court, 478 U.S. 1,

8,106 S. Ct. 2735, 92 L. Ed. 2d 1 (1986))). As in the case of juvenile justice
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generally, the openness of juvenile court records has evolved over time, but there
are certain consistent themes showing that article I, section 10 and Ishikawa do not
apply.

The legislature has always treated juvenile court records as distinctive and as
deserving of more confidentiality than other types of records. This court has
always given effect to the legislature’s judgment in the unique setting of juvenile
court records. Our approach has been consistent with the approaches of other states
and Supreme Court jurisprudence historically, and remains so today. Washington’s
approach to juvenile court records is further supported by the views of professional
organizations and a variety of commentators.

1. The focus Qf our historical analysis is on the juvenile courts

A threshold question in any historical analysis is at what point in history the
analysis should begin. The State urges us to “begin [our] historical analysis in a
time when juveniles were prosecuted in the same courts as adults.” Br. of
Appellant at 11. It is certainly true that there were no standards or procedures
particular to juvenile courts before juvenile courts existed. From the colonial
period through the 19th century, “[jJuveniles are tried in adult courts as adults.
There is little recordkeeping, but to the extent that court records exist, they are
open to the public.” U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS,

PRIVACY AND JUVENILE JUSTICE RECORDS: A MID-DECADE STATUS REPORT app. at

10
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33 (1997), available at http://www.bjs.gov/content/pub/pdf/PJJR . PDF (Juvenile
justice timeline).

Evaluating the historical openness of juvenile court records by looking to a
time when juvenile courts did not exist does little to help our analysis. See State v.
Schaaf, 109 Wn.2d 1, 14-15, 743 P.2d 240 (1987). Where a juvenile is tried as an
adult, the procedures are the same as in any criminal proceeding, as was true
before juvenile courts existed. See State v. Saenz, 175 Wn.2d 167, 174, 283 P.3d
1094 (2012). However, a juvenile tried in juvenile court is nof being tried in an
adult criminal court and the analogy to adult criminal courts is not appropriate. See
Chavez, 163 Wn.2d at 267-68. “If the formalities of the criminal adjudicative
process are to be superimposed upon the juvenile court system, there is little need
for its separate existence.” McKeiver v. Pennsylvania, 403 U.S. 528, 551, 91 S. Ct.
1976, 29 L. Ed. 2d 647 (1971). We therefore focus on the actual situation
presented—juvenile courts.

2. The legislature has always set policies specifically regarding and
restricting the openness of juvenile court records

The juvenile court as a separate division of superior court is a creation of the
legislature. State v. Posey, 174 Wn.2d 131, 136-37, 272 P.3d 840 (2012). It is
therefore unsurprising that the legislature has always provided guidance on the
openness of juvenile court records as a distinct class of records. While the

specificity and content of this guidance has varied, the legislature has always made

11
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some provision to limit public access to juvenile court records in recognition of the
unique purpose of juvenile courts to rehabilitate and reintegrate youth into society.
Legislation does not, of course, define the scope of constitutional protections, but it
does provide us with significant information about the extent to which juvenile
records have historically been open to the press and the general public.

From this State’s very first juvenile court legislation, the findings of juvenile

_courts were distinguished from the records of other courts, LAWS OF 1905, ch. 18,

§ 3 (“[TThe finding of the Court shall be entered in a book, or books, to be kept for
that purpose, and known as the ‘Juvenile Record.’””). While there was no specific
provision regarding the openness or confidentiality of juvenile court records,? this
first legislation did explicitly provide juvenile court proceedings could not be
evidence outside of juvenile court:

A disposition of any child under this act, or any evidence given in

such cause, shall not in any civil, criminal or other cause or

proceeding whatever, in any court, be lawful or proper evidence

against such child for any purpose whatever, excepting in subsequent
cases against the same child under this act.

21t is worth noting that the Juvenile Record in these early cases apparently contained very little
factual information, stigmatizing or otherwise. For instance, the early Juvenile Record from
Whatcom County repeatedly recites boilerplate findings that the juvenile “is disobedient, is
growing up in idleness and mendicancy, and is not receiving paternal care, and is an incorrigible
person and a proper subject to be committed to the State Training School.” Warrant of
Commitment to State Training Sch., State v. Taylor, No. 149, at 210 (Whatcom County Super.
Ct., Wash., Jan, 31, 1911); Warrant of Commitment to Lebanon Home Seattle, Wash., Stare v.
Pratt, No. 242, at 27 (Whatcom County Super. Ct., Wash., Apr. 14, 1913). This is in sharp
contrast to the modern official juvenile court file, which includes “the petition or information,
motions, memorandums, briefs, findings of the court, and court orders,” RCW 13.50.010(1)(b).

12
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Id. § 1. Given how broadly and generally the 1905 legislation was written, this
specific provision is noteworthy for its early recognition of the importance of
limiting the future consequences of juvenile court decisions on the juvenile and the
problem of further distribution outside of the juvenile court.

The 1913 legislation made further provisions to protect the privacy of
individuals subject to juvenile court proceedings by providing that “the court shall
have power to exclude the general public from the room where the hearing is had.”
LAwWS OF 1913, ch. 160, § 10. Moreover, the investigative records of juvenile court
probation officers “shall be withheld from public inspection” and “shall be
destroyed at any time in the discretion of [the] judge . . . on or before the child
shall arrive at the age of twenty-one years.” Id.

Legislation between 1913 and 1977 experimented with various provisions
relating to the confidentiality of juvenile court records and proceedings. To prevent
the creation of a damaging police record, the legislature at one time provided that
the juvenile court’s permission was required before any juvenile’s fingerprints or
photograph could be taken. LAWS OF 1945, ch. 132, § 2. When the 1961 legislature
provided for a verbatim report of juvenile court proceedings, LAWS OF 1961, ch.
302, § 5, it maintained the confidentiality of the probation officer’s record and the

juvenile court’s discretion to destroy it, id. § 15.

13
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Finally, when the legislature fully undertook the restructuring of juvenile
courts in 1977, it substantially refined the appropriate level of openness at different
stages of juvenile court proceedings. This refinement recognized the delicate
balance needed to address the issues unique to the juvenile court context. Juvenile
offender proceedings and official court files in juvenile offender proceedings were
deemed presumptively open to the public. LAWS OF 1977, 1st Ex. Sess., ch. 291,
§§ 10(1)(a), 68(6). However, the official juvenile court file> must be sealed if, at
least two years after the juvenile court case is completed, the subject of the file
moves to seal and has no pending charges and no other convictions or
adjudications. Id. § 12(2). The probation counselor’s records remained
confidential, as were all other records not in the official juvenile court file. /d.

§§ 10(1)(b)-(d). Further, the provision for destruction of juvenile records was
expanded so the subject of a juvenile court proceeding could move to destroy “all
records pertaining to his or her case,” rather than just the probation counselor’s
records. Id. § 12(6) (emphasis added).

Though the specific provisions have been further refined, the essential
framework of the 1977 legislation remains. Under former RCW 13.50.050(2), the

official court file of a juvenile offender proceeding is presumptively open unless

3“The official juvenile court file for a proceeding shall include the petition or information,
motions, memorandums, briefs, findings of the court, court orders, and other reports and papers
filed in juvenile court.” LAWS OF 1977, 1st Ex. Sess., ch. 291, § 10(2).

14
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sealed. The subject may move to seal his or her official juvenile court file, if
specific court conditions have been met. Id. at (11)-(12). All other records
pertaining to a juvenile offender proceeding are confidential. Id. at (3).

From the inception of juvenile courts in this state, the juvenile court laws
have undergone a continuous process of refinement regarding the confidentiality of
juvenile court records. The weighing of competing interests and policy judgments
has recognized the dual purpose of holding juveniles accountable and fostering
rehabilitation for reintegration into society, and it has led to the conclusion that
juvenile court records should be treated as separate from, and deserving of more
-confidentiality than, other types of court records.

3. This court has always given effect to statutory provisions providing
enhanced confidentiality for juvenile court records

This court has never held article I, section 10 applies to juvenile records, and
has always respected the legislature’s judgment as to the openness of juvenile court
records. This is not to say the legislature has unbridled discretion—juvenile
offender proceedings are bound by the fundamental requisites of due process. U.S.
ConsT. amend. X1V, § 1; Inre Gault, 387 U.S. 1, 19, 87 S. Ct. 1428, 18 L. Ed. 2d
527 (1967). But experience shows we have always recognized that the legislature
is in the unique and best position to publicly weigh the competing policy interests
raised in the juvenile court setting, particularly as it pertains to the openness of

juvenile court records.

15
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As discussed above, from the time of this state’s first juvenile court
legislation, statutes have consistently provided for distinctive treatment and
enhanced confidentiality of juvenile court records. Our own precedent holds a
presumption of openness is not constitutionally required because of the
fundamental differences between a juvenile offender proceeding, which seeks to
rehabilitate the juvenile, and an adult criminal proceeding, which seeks to deter
and punish criminal behavior. In re Welfare of Lewis, 51 Wn.2d 193, 200, 316 P.2d
907 (1957).* We have repeatedly cited the juvenile court as an example of a
situation in which the constitutional presumption of openness does not apply. E.g.,
Ishikawa, 97 Wn.2d at 36; Cohen v. Everett City Council, 85 Wn.2d 385, 388, 535
P.2d 801 (1975). Rather than disturbing the careful policy judgments at issue, we
have always given effect to the statutory procedures and requirements for sealing
juvenile records. See State v. T.K., 139 Wn.2d 320, 331, 987 P.2d 63 (1999)
(holding that a former version of RCW 13.50.050 “impos[ed] a mandatory
obligation to seal if a juvenile meets the statutory conditions”).

In addition to giving effect to carefully drawn statutes regarding the
openness of juvenile court records, we have also recognized the possibility of a

statutory remedy where sealing was not otherwise available under court rule or

*Lewis addresses the much broader issue of whether article I, section 10 applies to juvenile

offender proceedings generally. Lewis, 51 Wn.2d at 197-98. We are not presented here with the
question of whether Lewis remains good law in its entirety.

16
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Ishikawa. Hundtofte v. Encarnacion, 181 Wn.2d 1, 10 n.2, 330 P.3d 168 (2014)
(Owens, J., lead opinion). Many particular examples of carefully drawn, statutorily
authorized exceptions to general rules regarding the openness of court records
relate to juveniles. Id. at 16-17 (Madsen, C.J., concurring). Requiring an
individualized showing under the Ishikawa factors would thus be directly contrary
to this court’s entire history regarding juvenile courts, in addition to every
available indication of legislative intent.

4, Washington’s experience with juvenile courts reflects the national
experience

If Washington were an outlier in its historical or current approach to juvenile
court records, there might be reason to reconsider our own experience. However,
our state’s approach is (and always has been) consistent with the approaches of
other jurisdictions and with Supreme Court jurisprudence, is supported by the
recommendations of professional organizations, and comports with the views of
commentators across the spectrum.

(a)  Washington juvenile court law has historically kept pace with
other jurisdictions

Our legislature’s approach has always been in step with the approaches of
other state legislatures and Supreme Court jurisprudence. By 1910, there were
juvenile courts or probation systems in 32 states. U.S. DEP’T OF JUSTICE, OFFICE OF

JUVENILE JUSTICE & DELINQUENCY PREVENTION, JUVENILE JUSTICE: A CENTURY OF

17
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CHANGE 2 (1999) (1999 National Report Series, Juvenile Justice Bulletin),
available at https://www.ncjrs.gov/pdffiles1/0jjdp/178995.pdf. Twenty-one of
them, including Washington, required a separate juvenile court record. Grace
Abbott, Topical Abstract of Laws Governing the Trial and Disposition of Juvenile
Offenders, in JUVENILE COURT LAWS IN THE UNITED STATES 130-31 (Hastings H.
Hart ed., 1910). Sixteen jurisdictions provided juvenile court must take place in a
separate room or special session of the court. /d. at 131. While many states did not
specifically provide that the proceedings should be closed to the public, “it [was]
the policy of the judges in a good many places to exclude children and adults who
have no interest in the case.” Id. at 132.

When juvenile courts began to receive focus from the Supreme Court of the
United States, Washington kept pace with the changing face of juvenile law. In
1967, the Supreme Court determined that “[t]he absence of procedural rules based
upon constitutional principle has not always produced fair, efficient, and effective
procedures.” Gault, 387 U.S. at 18. Therefore, juvenile offenders were entitled to
fundamental due process, including sufficient notice of the charges, id. at 33, the
right to counsel, id. at 41, the privilege against self-incrimination, id. at 55, and the
right to confront and cross-examine adverse witnesses, id. at 57. Further, while the

Court declined to find a right to appeal or impose the duty to record or transcribe

18
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the proceedings, it indicated that this would be preferable. Id. at 58. Most of the
practices prescribed by the Supreme Court were already in place in Washington.

At the time Gault was decided, Washington legislation already provided for
a verified petition stating the relevant facts, LAWS OF 1913, ch. 160, § 5, and
provided that when any juvenile is taken into custody, “the parent or guardian must
be immediately notified,” LAWS OF 1961, ch. 302, § 2. Washington case law had
already determined that notice must be both timely, In re Welfare of Petrie, 40
Wn.2d 809, 812, 246 P.2d 465 (1952), and sufficiently detailed to notify the
juvenile of the conduct supporting the petition, Lewis, 51 Wn.2d at 202. The
juvenile was “given an opportunity to retain counsel.”® State ex rel. Helwig v.
Superior Court, 176 Wash. 478, 480, 29 P.2d 930 (1934). Juvenile court
proceedings included witness testimony, and dispositions were not based on bare
confessions. Lewis, 51 Wn.2d at 196-97. Finally, the legislature had already
provided for the transcription of juvenile proceedings and also provided a right to
appeal commitment decisions. LAWS OF 1961, ch, 302, §§ 5, 14.

Following the landmark decision in Gault, Washington continued to keep

pace with the development of juvenile court laws. The Supreme Court held in 1970

SAlthough the right to counsel could be waived, this court observed that even where a juvenile
case is transferred to the ordinary criminal court, “[i]t undoubtedly would be a better and more
satisfactory procedure that counsel always be appointed when the defendant is a minor.” In re
Habeas Corpus of Snyder, 66 Wn.2d 115, 117,401 P.2d 349 (1965).

19
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that the standard of proof for a juvenile offender proceeding must be proof Ibeyond
a reasonable doubt. In re Winship, 397 U.S. 358, 368, 90 S. Ct. 1068, 25 L. Ed. 2d
368 (1970). Washington had already adopted that standard by court rule. In re
Welfare of Forest, 76 Wn.2d 84, 87, 455 P.2d 368 (1969). When the Supreme
Court determined that a jury trial was not constitutionally required, the Washington
Legislature was with the majority of states that had already reached the same
conclusion, McKeiver, 403 U.S. at 548-49 & nn.7-8.

Finally, when the legislature made specific provisions for sealing of juvenile
offender records in 1977, it acted on recommended standards of a joint commission
of the Institute of Judicial Administration and the American Bar Association.
Seattle Times Co. v. County of Benton, 99 Wn.2d 251, 256, 661 P.2d 964 (1983).
Those recommended standards were “guideposts to the future of juvenile law”
throughout the country. INST. OF JUDICIAL ADMIN. & AM. BAR ASS’N, JUVENILE
JUSTICE STANDARDS: STANDARDS RELATING TO JUVENILE RECORDS AND
INFORMATION SYSTEMS, at viii (1980) (ABA JUVENILE JUSTICE STANDARDS). The
history of Washington juvenile court laws closely tracks the national experience
and so is entitled to significant weight in our analysis.

(b) Former RCW 13.50.050 provides at least as much openness as
the modern practices of most other jurisdictions

In addition to keeping pace with other jurisdictions historically,

Washington’s modern approach to the openness of juvenile court records comports
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with the approach of other states. It is also supported by Supreme Court
jurisprudence, which recognizes the value of some heightened confidentiality
regarding juvenile offenses and the need to treat juvenile offenders differently from
adult criminal defendants in some ways.

Statutory provisions for sealing, expunging, or destroying juvenile court
records are the norm, rather than the exception. As of 2009, every state except
Rhode Island had such statutes. Linda A. Szymanski, Are There Some Juvenile
Court Records That Cannot Be Sealed?,15 NCJJ SNAPSHOT, no. 4 (Apr. 2010),
available at http://www.ncjj.org/PDF/Snapshots/2010/voll5 no4
Recordsthatcannotbesealed.pdf (Juvenile Court Records That Cannot Be Sealed).
It is particularly persuasive that Oregon and Indiana, upon whose constitutions our
own article I, section 10 is based, have similar approaches to juvenile court
records. THE JOURNAL OF THE WASHINGTON STATE CONSTITUTIONAL CONVENTION
1889, at 499 n.18 (Beverly Paulik Rosenow ed., 1962). Oregon has held juvenile
court proceedings must be open, State ex rel. Oregonian Publ’g Co. v. 'Deiz, 289
Or. 277,613 P.2d 23, 27 (1980), but still provides for sealing juvenile court
records by statute, OR. REV. STAT. §§ 419A.255, .257. Indiana also has statutory
provisions governing the confidentiality and release of juvenile court records. See
IND. CODE §§ 31-39-1, -2; State ex rel. Shelbyville Newspapers, Inc. v. Shelby

Superior Court, 396 N.E.2d 337, 340 (Ind. 1979) (“[T]here is ample justification
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for the [Indiana] statutory policy of permitting the release of juvenile information
only after a determination by a court of law.”).

Not only is Washington in line with the national practice of providing a
statutory mechanism for sealing juvenile court records, but former RCW 13.50.050
actually provides more openness than many other state statutes in certain respects.
As of 2009, many states did not include Washington’s provision, former RCW
13.50.050(12)(a)(v), that sealing is not allowed for certain specified offenses.
Juvenile Records That Cannot Be Sealed, supra. Automatically nullifying a prior
sealing order upon a future adjudication or conviction, as in former RCW
13.50.050(16), was the minority practice as of 2009. Linda A. Szymanski, Can
Sealed Juvenile Court Records Ever Be Unsealed or Inspected?, 15 NCJJ
SNAPSHOT, no. 5 (May 2010), available at http://www.ncjj.org/PDF/Snapshots/
2010/vol15 _no5S_Sealedrecordsthatcanbeunsealed.pdf. As of 2013, Washington
was “one of only eight states that has all juvenile arrest and conviction records
public.” Hr’g on H.B. 1651 Before the H. Early Learning and Human Servs.
Comm., 63d Leg., Reg. Sess. (Feb. 12, 2013), at 51 min., 10 sec., audio recording
by TVW, Washington State’s Public Affairs Network, available at
http://www.tvw.org.

In addition to the statutes of other jurisdictions, Supreme Court precedent

also approves of heightened confidentiality in juvenile proceedings. In Gault, the
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Court explicitly rejected the notion that all of the due process requirements
applicable to adult criminal defendants apply equally to juvenile offenders. Gault,
387 U.S. at 30 (citing Kent v. United States, 383 U.S. 541, 562, 86 S. Ct. 1045, 16
L. Ed. 2d 84 (1966)). It also held that “there is no reason why, consistently with
due process, a State cannot continue, if it deems it appropriate, to provide and to
improve provision for the confidentiality of records of police contacts and court
action relating to juveniles.” Id. at 25. In McKeiver, the Court noted that injecting
jury proceedings into juvenile offender adjudications is not constitutionally
required because “it would bring with it into that system the traditional delay, the
formality, and the clamor of the adversary system and, possibly, the public trial.”
McKeiver, 403 U.S, at 550.

More recent Supreme Court cases have clearly reaffirmed that there are
measurable and material differences between juveniles and adults that have
constitutional implications. As our own legislature has done, the Supreme Court
based its decisions on a combination of empirical data, common sense, and
evolving standards of justice. E.g., Miller v. Alabama, 567 U.S. __ , 132 S. Ct.
2455, 2464-65, 183 L. Ed.2d 407 (2012) (juveniles cannot be subjected to
mandatory life sentences without the possibility of early release); Graham v.
Florida, 560 U.S. 48, 82, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010) (juveniles

cannot be sentenced to life in prison without the possibility of early release for
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